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Submittedby:ClementFrancis(representedbycounsel)

Victim:Theauthor

Stateparty:Jamaica

Dateofcommunication:12August1994(initialsubmission)

Dateofdecisiononadmissibility:28July1992

TheHumanRightsCommittee,establishedunderarticle28oftheInternationalCovenantonCivil

andPoliticalRights,

Meetingon25July1995,

HavingconcludeditsconsiderationofcommunicationNo.606/1994submittedtotheHumanRights

CommitteebyMr.ClementFrancisundertheOptionalProtocoltotheInternationalCovenanton

CivilandPoliticalRights,

Havingtakenintoaccountallwritteninformationmadeavailabletoitbytheauthorofthe

communication,hiscounselandtheStateparty,

AdoptsitsViewsunderarticle5,paragraph4,oftheOptionalProtocol.

1.TheauthorofthecommunicationisClementFrancis,aJamaicancitizencurrentlydetainedatthe

GeneralPenitentiaryinKingston,Jamaica.HeclaimstobethevictimofviolationsbyJamaicaof

articles6,7,10,paragraph1,and14,paragraphs3(c),(d)and5,oftheInternationalCovenanton

CivilandPoliticalRights.Heisrepresentedbycounsel.



2.AnearliercommunicationsubmittedbytheauthortotheCommitteewasdeclaredinadmissible

becauseofnon-exhaustionofdomesticremedies,sinceitappearedfromtheinformationbefore

theCommitteethattheauthorhadfailedtopetitiontheJudicialCommitteeofthePrivyCouncil

forspecialleavetoappeal.[CommunicationNo.382/1989,declaredinadmissibleon28July1992,

duringtheCommittee's45thsession.]Thedecisionprovidedforthepossibilityofreviewof

admissibility,pursuanttorule92,paragraph2,oftheCommittee'srulesofprocedure.On23July

1992,theauthor'spetitionforspecialleavetoappealtotheJudicialCommitteeofthePrivyCouncil

wasdismissed.Withthis,itissubmitted,alldomesticremedieshavebeenexhausted.

Thefactsassubmitted:

3.1Theauthorwasarrestedandchargedon22February1980forthemurderofoneA.A.On26

January1981,hewasfoundguiltyaschargedandsentencedtodeathintheHomeCircuitCourtof

Kingston,Jamaica.

3.2TheJamaicanCourtofAppealdismissedtheauthor'sappealon18November1981;on17

October1987,anoteoftheoraljudgmentwasproduced,butnowrittenjudgmentwasissued.It

appearsfromthenotedeliveredbyajudgeoftheCourtofAppealthatMr.Francis'legal

representativesstatedbeforetheCourtthattheycouldfindnogroundstoargueonhisbehalf,to

whichtheCourtofAppealagreed.

3.3Awarrantfortheauthor'sexecutionon23February1988wassignedbytheGovernor-General,

butastayofexecutionwasgranted.ItisstatedthattheGovernor-GeneralorderedthatMr.

Francis'petitionforspecialleavetoappealtotheJudicialCommitteeofthePrivyCouncilshouldbe

lodgedwiththeRegistrarofthePrivyCouncilnotlaterthan30April1988.On10March1988,the

Londonlawfirmwillingtorepresenttheauthorforthepurposeofapetitionforspecialleaveto

appeal,wrotetotheJamaicaCouncilforHumanRightsrequestingcopiesofthetrialtranscriptand

CourtofAppealjudgment.On26April1988,theLondonlawfirminformedtheGovernor-General

ofJamaica,thatdespitenumerousrequestsbytheJamaicaCouncilforHumanRightstothe

RegistraroftheCourtofAppeal,theyhadnotyetobtainedthewrittenjudgmentoftheCourtof

Appeal.Finally,on1February1989,theRegistraroftheCourtofAppealforwardedtotheJamaica

CouncilforHumanRightsanote,dated17October1987,oftheoraljudgmentinthecase.The

JamaicaCouncilforHumanRightsforwardedthisnotetotheLondonlawfirmon8March1989.



3.4AlthoughtheJudicialCommitteeofthePrivyCouncildismissedtheauthor'spetitionforspecial

leavetoappeal,LordTemplemanobservedthefollowinginrespectoftheissueofdelay:

"Inthiscasethepetitionerwasfoundguiltyofmurderandsentencedtodeathon26January1981.

TheCourtofAppealofJamaicadismissedhisappealon18November1981.Itisnowovertenyears

laterandtherecomesbeforetheBoardapetitionforspecialleavetoappeal.Duringthewholeof

thattimethepetitionerhasbeenundersentenceofdeath.Thedelayishorrendousandappears

solelyduetothefactthatthemachineryfortheCourtofAppeal'sreasonsbeingwrittendownand

suppliedtothepetitioner'srepresentativesiseitherwhollylackingorwhollybrokendown.

TheBoardiswellaware[...]thatthelegalauthoritiesarestrugglingundergreatdifficultiesfor

lackofresources,[...],lackofmachinery,lackofeverything,[...];andthatinturntheGovernment,

whichmustsupplythesefacilitiesintheinterestofjustice,islabouringundergreateconomic

difficulties.

ButneverthelesstheBoardconsider-[...]-thattheremustbeputinplacemachineryfor

disposingofappeals,particularlyinmurdercases,inthesensethatthedelayshouldnotbebrought

aboutbypurelymechanicalfailuretoprovidefacilitiesforrecordinganddistributingthereasons

forthetrialjudgeortheCourtofAppeal."

3.5InDecember1992,theoffenceforwhichtheauthorwasconvictedwasclassifiedasanon-

capitaloffenceundertheOffencesAgainstthePerson(Amendment)Act1992;theauthorwas

removedfromdeathrowtoserveafurther10years'imprisonmentattheGeneralPenitentiary

beforehebecomeseligibleforparole.

3.6CounselaffirmsthattheauthorhasnotappliedtotheSupreme(Constitutional)Courtfor

redress.HesubmitsthataconstitutionalmotionintheSupremeCourtwouldinevitablyfail,inlight

oftheprecedentsetbytheJudicialCommitteeofthePrivyCouncil'sdecisionsinDAPv.Nasralla

[1967,2ALLER161.]andRileyetal.v.AttorneyGeneralofJamaica[1982,2ALLER469.],

whereitwasheldthattheJamaicaConstitutionwasintendedtopreventtheenactmentofunjust

lawsandnotmerelytheunjusttreatmentunderthelaw.SinceMr.Francisallegesunfair

treatmentunderthelaw,andnotthatpost-constitutionallawsareunconstitutional,the

constitutionalmotionisnotavailabletohim.Counselfurthersubmitsthat,ifitisnonetheless

consideredthatMr.Francishasaconstitutionalremedyintheory,itisnotavailabletohimin

practicebecausehehasnomeanstoretaincounselandnolegalaidismadeavailableforthe



purposeofaconstitutionalmotion.

3.7ItissubmittedthatMr.Francis'mentalconditionhasdeterioratedasadirectresultofhisstay

ondeathrow.CounselreferstothelettersMr.FrancisaddressedtohisLondonsolicitors,and

pointsoutthattheselettersdemonstratenotonlyahighlevelofcognitiveimpairment,butalso

generalmentaldisturbanceandparanoia.Furthermore,referenceismadetoaletter,dated3June

1992,fromtheprisonchaplain,FatherMassie,whostates,interalia,that:"[...]Havingworkedwith

themenonJamaica'sdeathrowforoverfiveyears,Ihaveafairlygoodsenseofhowtheyoperate,

whatkeepsthemsane,what'breaks'some.[...]ItismyopinionthatClementhasovertheeleven

yearslostmoreandmorecontactwiththe'realworld'.Whilewespokethereweremomentsof

lucidityandcalmnesswhichwouldsuddenlybeinterruptedwithburstsofparanoiaregardingthose

hecouldnolongertrust.Theconversationwentbackandforththisway.Herememberssomethings

veryclearly,andwillbeconversingnaturally,when,unexplainably,hisvoicewillrise,theeyesbegin

tolooksuspiciouslyaround,andhewillbecomeagitatedoverthosehefeelsarepersecutinghim.[...].

Asthereisnopsychiatriccareofanykindattheprisonitisnotpossibletogetaprofessional

opinion.Ihave,however,thirtyyearsofexperienceasapastoralcounsellor[...]anditismy

judgmentthatClementFrancisisinneedofpsychiatrichelp[...]."

3.8Counselaffirmsthattherehasnotbeenamedicaldiagnosisofinsanity,andthatallattempts

tohaveMr.Francisexaminedbyaqualifiedpsychiatristhavefailed.Heclaimsthatthisisdueto

thedifficultyinsecuringtheservicesofapsychiatrist,becauseoftheshortageofqualified

psychiatristsinJamaicaandthelackofpsychiatriccarewithintheJamaicaprisonsystem.In

respectoftheStateparty'ssubmissiontotheHumanRightsCommitteerelatingtotheauthor's

earliercommunication,thatMr.Franciswasexaminedon6February1990andwasfoundtobesane,

counselpointsoutthatnodetailsweregivenastothenatureofthatexaminationorthe

qualificationsoftheassessor.Accordingtocounsel,theinformationprovidedbytheStatepartyis

insufficienttoassessthesanityoftheauthor,andshouldbeweighedagainstthecommentsof

FatherMassieandthelettersoftheauthor.Insupportofhisarguments,counselrefersto

documentationonthepsychologicalimpactofdeathrowincarceration.

3.9CounselconcludesthatthenatureoftheallegedviolationsissuchtorequireMr.Francis'

releasefromprisonastheonlymeanstoremedytheviolations.

3.10Itisstatedthatthematterhasnotbeensubmittedforexaminationunderanyother

procedureofinternationalinvestigationorsettlement.



Thecomplaint:

4.1Itissubmittedthattheauthorhasbeendeniedtherighttohavehisconvictionandsentence

reviewedbyahighertribunal,inviolationofarticle14,paragraph5,becauseoftheCourtof

Appeal'sfailuretoissueawrittenjudgment.Counselpointsoutthattherightofappealtothe

JudicialCommitteeofthePrivyCouncilagainstadecisionoftheCourtofAppealisguaranteedby

Section110oftheJamaicanConstitution.Mr.Francis,however,waspreventedfromeffectively

exercisingthisright,because,intheabsenceofthewrittenjudgment,hewasunabletomeetthe

requirementsoftheJudicialCommittee'srulesofprocedure,i.e.toexplainthegroundsonwhichhe

wasseekingspecialleavetoappeal,andtoincludecopiesoftheAppealCourt'sjudgmentwithhis

petition.[Rules3and4oftheJudicialCommittee(GeneralAppellateJurisdiction)RulesOrder

(1982StatutoryInstrumentNo.1676)providethat:"3(1)Apetitionforspecialleavetoappealshall

a)statesuccinctlyallsuchfactsasitmaybenecessarytostateinordertoenabletheJudicial

CommitteetoadviseHerMajestywhethersuchleaveoughttobegranted;b)dealwiththemerits

ofthecaseonlysofarasisnecessarytoexplainthegroundsuponwhichspecialleavetoappealis

sought;...."4)Apetitionerforspecialleavetoappealshalllodgea)sixcopiesofthepetitionandof

thejudgmentfromwhichspecialleavetoappealissought".]Withreferencetothejurisprudence

oftheHumanRightsCommittee[CommunicationNo.230/1987(RaphaelHenryv.Jamaica),Views

adoptedon1November1991,paragraph8.4.],andofEnglish[Seee.g.NortonToolsCo.Ltd.v.

Tewson[1973]1WLR45,p.49d.],Australian[Seee.g.Petitv.Dunkley[1971]1NSWLR376.]and

US[Seee.g.Griffinv.Illinois(100LEd891[1985]),p.899.]courts,counselconcludesthatthe

JamaicanCourtofAppealisunderadutytoprovidewrittenreasonsforitsdecisionsandthat,by

failingtodosointheauthor'scase,hisrighttohaveconvictionandsentencereviewedhasbeen

renderedillusory.

4.2CounselpointsoutthatithasbeenoverthirteenyearssincetheCourtofAppealorally

dismissedMr.Francis'appealandthatnowrittenjudgmenthasbeenissuedtodate.Itissubmitted

thatthefailureoftheCourtofAppealtoissueawrittenjudgment,despiterepeatedrequestson

Mr.Francis'behalf,violateshisright,underarticle14,paragraph3(c),oftheCovenant,tobetried

withoutunduedelay.ReferenceismadetotheHumanRightsCommittee'sGeneralComment13

[CCPR/C/21/Rev.1,p.14,para.10,wheretheCommitteeheldthat:"[...]allstagesmusttakeplace

'withoutunduedelay'.Tomakethisrighteffective,aproceduremustbeavailableinorderto

ensurethatthetrialwillproceed'withoutunduedelay',bothinfirstinstanceandonappeal."],to

itsjurisprudence[e.g.communicationNo.282/1988(LeafordSmithv.Jamaica),Viewsadoptedon

31March1993,duringtheCommittee's47thsession;para.10.5.],andtoLordTempleman's

observationswhenconsideringMr.Francis'petitionforspecialleavetoappealtotheJudicial

CommitteeofthePrivyCouncil.



4.3Astoaviolationoftheauthor'srightunderarticle14,paragraph3(d),itissubmittedthatthe

legalaidattorneysassignedtoMr.Francisforthepurposeofhisappeal,didnotconsultwithhim,

norinformedhimthattheyintendedtoarguebeforetheCourtofAppealthattheappealhadno

merit.Counselexplainsthat,hadMr.Francisknownthathisattorneyswerenotgoingtoput

forwardanygroundofappeal,itislikelythathewouldhaverequestedachangeoflegal

representation.WithreferencetotheCommittee'sViewsincommunicationNo.356/1989,itis

submittedthattheattorneysassignedforMr.Francis'appealdidnotprovideeffective

representationintheinterestofjustice.[CommunicationNo.356/1989(TrevorCollinsv.Jamaica),

Viewsadoptedon25March1993,duringtheCommittee's47thsession.Inparagraph8.2the

Committeeheldthat:"Whilearticle14,paragraph3(d),doesnotentitletheaccusedtochoose

counselprovidedtohimfreeofcharge,measuresmustbetakentoensurethatcounsel,once

assigned,provideseffectiverepresentationintheinterestofjustice.Thisincludesconsultingwith,

andinforming,theaccusedifheintendstowithdrawanappealortoargue,beforetheappellate

instance,thattheappealhasnomerit".]

4.4Inrespectofviolationsofarticles7and10,paragraph1,counselpointsoutthatMr.Francishas

beenheldondeathrowfromhisconvictionandsentenceon26January1981untilthecommutation

ofhisdeathsentencetolifeimprisonmentinDecember1992.Itissubmittedthatthemerefact

thattheauthorwillnolongerbeexecuteddoesnotnullifythementalanguishofthetwelveyears

spentondeathrow,facingtheprospectofbeinghanged.Inthiscontext,itisstatedthat,aftera

warranthadbeenissuedfortheauthor'sexecutionon23February1988,hewasplaced,on18

February1988,inthedeathcelladjacenttothegallowswherecondemnedmenareheldpriorto

execution.Hewassubjectedtoroundtheclocksurveillanceandwasweighedinordertocalculate

thelengthof"drop"required.Theauthorclaimsthathewastauntedbytheexecutioneraboutthe

impendingexecutionandabouthowlongitwouldtakeforhimtodie.Furthermore,hecouldhearthe

gallowsbeingtested.Headdsthatthestrainofthefivedaysinthedeathcellwassuchthathe

wasunabletoeatanditlefthiminashaken,disturbedstateforalongperiodoftime.Itis

submittedthatanincreasingnumberofjurisdictionsnowrecognizethatprolongedperiodsof

detentionondeathrowcanconstituteinhumananddegradingtreatment.[Referenceismade,

interalia,tothefindingsoftheEuropeanCourtofHumanRightsintheSoeringcase(judgmentof

7July1989,SeriesA,Volume161);oftheIndianSupremeCourtinRajendraPrasadv.Stateof

UttarPradesh(19793SCR329);oftheZimbabweSupremeCourtinCatholicCommissionersfor

PeaceandJusticeinZimbabwev.Attorney-General(14HRLJ1993);andoftheJudicialCommittee

ofthePrivyCouncilinPrattandMorganv.Attorney-GeneralofJamaica(1993,4ALLER769).]

4.5Inadditiontothepsychologicalstress,itissubmittedthatthephysicalconditionsofMr.

Francis'detentionondeathrowexacerbatetheviolationsofhisrightsunderarticles7and10,

paragraph1,oftheCovenant.Inthiscontext,theauthorstatesthat,duringthe12yearsondeath

row,hewasheldinacellmeasuring10x10feet,whichwasdirtyandinfestedwithratsand



cockroaches.Hewasonlyallowedoutofhiscellforafewminuteseachdayandsometimesremained

lockedupfor24hours.Heclaimsthathewasregularlybeatenbywardersandthathestillsuffers

fromheadachesasaresultofaseverewoundtohisheadsustainedbythebeatings,forwhichhe

wasdeniedmedicaltreatment.Hefurthercomplainsabouttheexcessivenoiseondeathrow,caused

bythecelldoorswhichwouldringloudlywhenslammedshut,orwhenrattledbyinmatestryingto

attracttheattentionofthewarders.

4.6Finally,itissubmittedthattheissuingofawarrantofexecutionofamentallydisturbedperson,

suchastheauthor,(seeparagraphs3.7-3.8supra)isinviolationofcustomaryinternationallaw;

thefactthatMr.FranciswaskeptondeathrowfacingexecutionuntilDecember1992,whilebeing

mentallydisturbed,issaidtoamounttoviolationsofarticles6,7and10,paragraph1,ofthe

Covenant,junctoECOSOCResolutions1984/50and1989/64.ThelackofpsychiatriccareinSt.

CatherineDistrictPrisonissaidtobeinviolationofarticles22,paragraph1,24and25ofthe

StandardMinimumRulesfortheTreatmentofPrisoners.[AdoptedbytheFirstUnitedNations

CongressonthePreventionofCrimeandtheTreatmentofOffenders,heldatGenevain1955,and

approvedbytheEconomicandSocialCouncilbyitsresolutions663C(XXIV)of31July1957and

2076(LXII)of13May1977.]

Stateparty'sobservationsandcounsel'scomments:

5.1Bysubmissionof16February1995,theStatepartydoesnotraiseanyobjectionstothe

admissibilityofthecommunicationandofferscommentsonthemerits,inordertoexpeditethe

examinationofthecommunication.

5.2TheStatepartyconcedesthattheauthorwasnotprovidedwithawrittenjudgementfromthe

CourtofAppeal,butemphasizesthat,followinginstructionsbythethenPresidentoftheCourtof

Appeal,reasonsarenowbeingissuedinallcaseswithinthreemonthsofthehearing.

5.3TheStatepartyarguesthattheauthordidnotsufferanymiscarriageofjusticebecauseof

theabsenceofawrittenjudgmentandconsequentlythattherehasbeennoviolationofarticle14,

paragraph5,oftheCovenant.ReferenceismadetothejudgmentofthePrivyCouncilinPratt&

Morganv.AttorneyGeneralforJamaica[Judgementof2November1993.],wherethePrivy

Councilstatesthattheavailabilityofreasonsisnotaconditionprecedentforlodgingan

applicationforspecialleavetoappeal.InthisconnectiontheStatepartyrecallsthattheauthor's

casewasinfactheardbythePrivyCouncil.



5.4Asregardstheauthor'sclaimunderarticle14,paragraph3(d),withregardtohisappeal,the

Statepartyemphasizesthatitisitsdutytoprovidecompetentcounseltoassisttheauthor,but

thatitcannotbeheldresponsibleforthemannerinwhichcounselconductshiscase,aslongas

itdoesnotobstructcounselinthepreparationandconductofthecase.Toholdotherwisewould

meanthattheStatehasagreaterburdenwithrespecttolegalaidcounselthanitdoesfor

privatelyretainedlawyers.

5.5TheStatepartydeniesthattheauthor'sdetentionondeathrowforovertwelveyears

constitutesaviolationofarticles7and10.TheStatepartyrejectstheviewthatthecaseofPratt

&Morganv.theAttorneyGeneralisanauthorityforthepropositionthatonceapersonhasspent

fiveyearsondeathrowtherehasbeenautomaticallyaviolationofhisrightnottobesubjectedto

cruelandinhumantreatment.TheStatepartyarguesthateachcasemustbeexaminedonitsown

merits.ItreferstotheCommittee'sjurisprudencethat"inprinciple,prolongedjudicialproceedings

donotperseconstitutecruel,inhumanordegradingtreatmenteveniftheycanbeasourceof

mentalstrainfortheconvictedprisoners."[SeeCommittee'sViewsincommunicationsNos.

219/1986&225/1987(PrattandMorganv.Jamaica),Viewsadoptedon6April1989.]

5.6Asregardstheclaimthattheauthorismentallyillandthathiscontinueddetentionondeath

rowconstitutedaviolationofarticles7and10,theStatepartysubmitsthattheauthorwas

examinedbyapsychiatriston6February1990andthatthepsychiatricreportstatesthatthe

authordisplayednopsychiatricfeaturesandnoevidenceofcognitiveimpairment.Onthisbasis,the

Statepartyrejectstheassertionsabouttheauthor'smentalhealthandnotesthatanallegationof

thiskindmustbesupportedbymedicalevidence.

6.1InhiscommentsontheStateparty'ssubmissioncounselfortheauthoragreestotheimmediate

examinationbytheCommitteeofthemeritsofthecommunication.

6.2CounselreiteratesthatthefailureoftheCourtofAppealtodeliverwrittenreasonsfor

dismissingtheappealconstitutesaviolationofarticle14,paragraph5,oftheCovenant.Insupport

ofhisview,counselreferstothePrivyCounciljudgmentinPratt&Morganv.Jamaica,whereitwas

heldthat"inpracticeitisnecessarytohavethereasonsoftheCourtofAppealavailableatthe

hearingoftheapplicationforspecialleavetoappeal,aswithoutthemitisnotusuallypossibleto

identifythepointoflaworseriousmiscarriageofjusticeofwhichtheappellantcomplains".

Counselconcludesthatwithoutawrittenjudgementtheauthorcouldnoteffectivelyexercisehis

righttohavehisconvictionandsentencereviewedbyahighertribunalaccordingtolaw.



6.3Asregardstheclaimunderarticle14,paragraph3(d),thattheauthorwasnotprovidedwith

effectiverepresentationbeforetheCourtofAppeal,counselreferstotheCommittee'sViewsin

communicationNo.356/1989[TrevorCollinsv.Jamaica,Viewsadoptedon25March1993,

paragraph8.2.],whereitwasheldthateffectiverepresentationincludedconsultingwith,

andinforming,theaccusedifcounselintendstowithdrawtheappealorintendstoarguethatthe

appealhasnomerit.Counselarguesthat,althoughaStatepartycannotbeheldresponsibleforthe

shortcomingsofprivatelyretainedcounsel,ithastheresponsibilitytoguaranteeeffective

representationinlegalaidcases.

6.4CounselrefersinteraliatothejudgmentofthePrivyCouncilinPratt&Morganv.Jamaicaand

maintainsthat,astheauthorwaskeptondeathrowforover12years,hehasbeensubjectedto

inhumananddegradingtreatmentorpunishmentinviolationofarticles7and10,paragraph1,of

theCovenant.Inthisconnectioncounselemphasizesthelengthofthedelayintheauthor'scase

andtheconditionsondeathrowinSt.CatherineDistrictPrison.

6.5Asregardstheauthor'smentalstate,counselnotesthattheStatepartyhasgivennodetailsas

tothenatureofthepsychiatricexaminationoraboutthequalificationsoftheassessor.Counsel

arguesthereforethatthereporttowhichtheStatepartyrefershasnomoreevidentiaryvalue

thanthecommentsoftheprisonchaplainandthelettersoftheauthorhimself.Counselreiterates

thattheprisonchaplainisconvincedthattheauthorissufferingfromamentalillnessandthatthe

lettersoftheauthordemonstratecognitiveimpairment,paranoiaandgeneralmentalconfusion.

Counselconcludesthatonepsychiatricevaluationovera12yearperiodondeathrowisinsufficient

todeterminetheauthor'ssanity.

6.6Inthisconnectioncounselalsorecallsthefivedaysspentbytheauthorinthedeathcellin

February1988,andsubmitsthattheStatepartyhasnotprovidedmedicalevidencethattheauthor

wassaneatthetimethewarrantforexecutionwasissued.Itisarguedthatarticles7and10,

paragraph1,oftheCovenantprohibitaStatepartyfromexecutingtheinsaneandthatJamaica's

statutoryprocedurefordetermininginsanityfailstoprovideadequateprotectionofthisright.In

thiscontext,counselstatesthatanestimated100prisonersatSt.CatherineDistrictPrisonare

mentallyill.Counselconcludesthattheissuingofawarrantforexecutionwithoutapriorattempt

toestablishtheauthor'smentalconditionconstitutesinitselfaviolationofarticles7and10ofthe

Covenant.

Decisiononadmissibilityandexaminationonthemerits:



7.1Beforeconsideringanyclaimscontainedinacommunication,theHumanRightsCommitteemust,

inaccordancewithrule87ofitsrulesofprocedure,decidewhetherornotitisadmissibleunderthe

OptionalProtocoltotheCovenant.

7.2TheCommitteehasascertained,asrequiredunderarticle5,paragraph2(a),oftheOptional

Protocol,thatthesamematterisnotbeingexaminedunderanotherprocedureofinternational

investigationorsettlement.

7.3TheCommitteeobservesthattheauthorhadsubmittedanearliercommunicationin1989,which

theCommitteedeclaredinadmissiblein1992onaccountofnon-exhaustionofdomesticremedies.In

itsdecisiontheCommitteeindicatedthatpursuanttorule92,paragraph2,oftherulesof

procedurethecommunicationcouldbeconsideredaftertheauthorhadexhausteddomestic

remedies.

7.4Havingdeterminedthattheauthorhasexhausteddomesticremediesforpurposesofthe

OptionalProtocol,theCommitteefindsthatitisappropriateinthiscasetoproceedtoan

examinationofthemerits.Inthiscontext,theCommitteenotesthattheStatepartydoesnotraise

anyobjectionstotheadmissibilityofthecommunicationandhasforwardeditscommentsonthe

meritsinordertoexpeditetheprocedure.TheCommitteerecallsthatarticle4,paragraph2,ofthe

OptionalProtocolstipulatesthatthereceivingStateshallsubmititswrittenexplanationsonthe

meritsofacommunicationwithinsixmonthsofthetransmittalofthecommunicationtoitfor

commentsonthemerits.TheCommitteefindsthatthisperiodmaybeshortened,intheinterests

ofjustice,iftheStatepartysowishes.TheCommitteefurthernotesthatcounselfortheauthor

agreestotheexaminationofthecommunicationatthisstage,withoutthesubmissionofadditional

comments.

8.Accordingly,theCommitteedecidesthatthecommunicationisadmissibleandproceeds,without

furtherdelay,totheexaminationofthesubstanceoftheauthor'sclaims,inthelightofallthe

informationmadeavailabletoitbytheparties,asrequiredunderarticle5,paragraph1,ofthe

OptionalProtocol.

9.1TheCommitteemustdeterminewhethertheauthor'streatmentinprison,particularlyduring

thenearly12yearsthathespentondeathrowfollowinghisconvictionon26January1981untilthe



commutationofhisdeathsentenceon29December1992entailedviolationsofarticles7and10of

theCovenant.Withregardtothe"deathrowphenomenon",theCommitteereaffirmsitswell

establishedjurisprudencethatprolongeddelaysintheexecutionofasentenceofdeathdonotper

seconstitutecruel,inhumanordegradingtreatment.Ontheotherhand,eachcasemustbe

consideredonitsownmerits,bearinginmindtheimputabilityofdelaysintheadministrationof

justiceontheStateparty,thespecificconditionsofimprisonmentintheparticularpenitentiary

andtheirpsychologicalimpactonthepersonconcerned.

9.2Intheinstantcase,theCommitteefindsthatthefailureoftheJamaicanCourtofAppealto

issueawrittenjudgmentoveraperiodofmorethan13years,despiterepeatedrequestsonMr.

Francis'behalf,mustbeattributedtotheStateparty.Whereasthepsychologicaltensioncreated

byprolongeddetentionondeathrowmayaffectpersonsindifferentdegrees,theevidencebefore

theCommitteeinthiscase,includingtheauthor'sconfusedandincoherentcorrespondencewith

theCommittee,indicatesthathismentalhealthseriouslydeterioratedduringincarcerationon

deathrow.Takingintoconsiderationtheauthor'sdescriptionoftheprisonconditions,includinghis

allegationsaboutregularbeatingsinflicteduponhimbywarders,aswellastheridiculeandstrain

towhichhewassubjectedduringthefivedayshespentinthedeathcellawaitingexecutionin

February1988,whichtheStatepartyhasnoteffectivelycontested,theCommitteeconcludesthat

thesecircumstancesrevealaviolationofJamaica'sobligationsunderarticles7and10,paragraph1,

oftheCovenant.

9.3Withregardtotheauthor'sallegationsofviolationsofarticle14oftheCovenant,the

Committeefindsthattheinordinatedelayinissuinganoteoforaljudgmentinhiscaseentailedof

violationofarticle14,paragraphs3(c)and5,oftheCovenant,althoughitappearsthatthedelay

didnotultimatelyprejudicetheauthor'sappealtotheJudicialCommitteeofthePrivyCouncil.In

thelightoftheseconsiderationstheCommitteedoesnotdeemitnecessarytomakefindingsin

respectofotherprovisionsofarticle14oftheCovenant.

10.TheHumanRightsCommittee,actingunderarticle5,paragraph4,oftheOptionalProtocolto

theInternationalCovenantonCivilandPoliticalRights,isoftheviewthatthefactsbeforeit

discloseaviolationofarticles7,10,paragraph1,14,paragraph3(c),and5,oftheCovenant.

11.Pursuanttoarticle2,paragraph3(a),oftheCovenant,theauthorisentitledtoaneffective

remedy,includingappropriatemedicaltreatment,compensationandconsiderationforanearly

release.



12.Bearinginmindthat,bybecomingaStatepartytotheOptionalProtocol,theStatepartyhas

recognizedthecompetenceoftheCommitteetodeterminewhethertherehasbeenaviolationof

theCovenantornotandthat,pursuanttoarticle2oftheCovenant,theStatepartyhas

undertakentoensuretoallindividualswithinitsterritoryandsubjecttoitsjurisdictiontherights

recognizedintheCovenantandtoprovideaneffectiveandenforceableremedyincaseaviolation

hasbeenestablished,theCommitteewishestoreceivefromtheStateparty,within90days,

informationaboutthemeasurestakentogiveeffecttotheCommittee'sViews.

[AdoptedinEnglish,FrenchandSpanish,theEnglishtextbeingtheoriginalversion.Subsequently

tobeissuedalsoinArabic,ChineseandRussianaspartoftheCommittee'sannualreporttothe

GeneralAssembly.]

footnotes

*/MadepublicbydecisionoftheHumanRightsCommittee.


