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TheHumanRightsCommittee,establishedunderarticle28oftheInternationalCovenantonCivil

andPoliticalRights,

Meetingon21October2003,

HavingconcludeditsconsiderationofcommunicationNo.798/1998,submittedtotheHumanRights

CommitteeonbehalfofMr.FloydHowellundertheOptionalProtocoltotheInternationalCovenant

onCivilandPoliticalRights,

Havingtakenintoaccountallwritteninformationmadeavailabletoitbytheauthorofthe



communication,andtheStateparty,

Adoptsthefollowing:

Viewsunderarticle5,paragraph4,

oftheOptionalProtocol

1.1TheauthorofthecommunicationisFloydHowell,aJamaicancitizendetainedondeathrowatSt.

CatherineDistrictPrison,SpanishTown,Jamaica-atthedateofthesubmission-and

subsequentlyreleasedon27February1998.HeclaimstobeavictimofaviolationbyJamaicaof

articles6(1),7,10(1)and19(2)oftheInternationalCovenantonCivilandPoliticalRights.Heis

representedbycounsel.

1.2TheCovenantandtheOptionalProtocolbothenteredintoforcefortheStatepartyon23March

1976.TheStatepartywithdrewfromtheOptionalProtocolon23October1997,witheffectfrom23

January1998.

1.3Inaccordancewithrule86oftheCommittee'sRulesofProcedure,theCommittee-bynote

verbaleof22January1998-requestedtheStatepartynottocarryoutthedeathsentence

againstMr.HowellwhilehiscommunicationwasunderconsiderationbytheCommittee.

1.4Theauthorconfineshiscommunicationtotheconditionsofhisimprisonmentandeventsthat

occurredduringtheperiodofhisincarceration.

Thefactsassubmittedbytheauthor

2.1Theauthorwaschargedwith7countsofcapitalmurderandwasconvictedonall7countsand



sentencedtodeathon27October1993bytheHomeCircuitCourtinKingston.Thebasisforthe

chargeofcapitalmurderwasthatthemurdershadbeencommittedinthecourseoforinthe

furtheranceofanactofterrorism.

2.2TheauthorappealedhissentencetotheCourtofAppealofJamaica.ThejudgmentoftheCourt

ofAppealwasdeliveredon20November1995,andtheauthorhadhisconvictionquashedinrespect

of3counts.

2.3Afterhisconviction,theauthorwasconfinedtodeathrowatSt.Catherine'sDistrictPrison,

SpanishTown,Jamaica.On15October1996,theauthorpetitionedthePrivyCouncilinLondonfor

leavetoAppealagainsthisconvictionandsentence.Theappealwassetforhearingon26-27

January1998,butitremainsunclearwhetherthePrivyCouncilheardtheappealornot.

2.4Inaletterdated21March1997,theauthorcomplainedtohiscounselabouttheprisonconditions

atSt.Catherine'sDistrictPrison,andparticularlyaboutanincidentwhichoccurredon5March

1997.Onthatday,asareactiontoanescapeattemptinitiatedbyfourotherinmates,some

prisoners-includingtheauthor-werebrutallybeatenbytwogroupsof20and60warderswho

punishedwhoeverwasdirectlyorindirectlyinvolvedintheescapeattempt.Theauthorobserves

that"somewardersstartedtobeatmefromeveryhandle(1)whilesomewerethrowingawaymy

personalbelongingsoutofmycell"andthatafterwards"thewarderscarriedmeintoanempty

bathroomwheremyordealstartedagain".

2.5Asaresultofthebeatings,theauthorwasbroughttohospitalwhereheinformedthedoctor

thathewas"feelingpainalloverhisbody".Theauthorwasunabletocontactcounseluntilsome

timelaterbecausehehadsufferedseriousinjurytoonehandandwasbeatentothepointthat"he

couldhardlywalk".Atthetimeofwritingofhislettertothecounsel-16daysaftertheincident-

heallegedthat"variouspartsof[his]bodyisstillswollen".Furthermore,hispersonalbelongingsas

wellasdocumentsrelatingtohislegalappealswereburned;inthisconnection,hereportsthatwhen

hereturnedtohiscell"itwasalmostemptyandwhenIreachdownstairsIsawabigfireonthe

compoundwithourpersonalbelongingsburninginthefire".Theauthoraddsthat"asfarasI

understand,thewardersgotordertobeatusandburnupourthings".

2.6Theauthorsubmitsthatthescaleofthewarders'actionandtheapparentcoordinationofthe

respectivegroupsof20and60warderscanonlybeexplainedasdeliberateandpremeditated.In

thisconnection,heallegesthatthepresenceattheprisonhospitaloftheCommissionerof



CorrectionsaswellastheSuperintendentshortlyaftertheincidents,takentogetherwiththe

failureproperlytoinvestigateandprosecutetheperpetratorsoftheseactions,demonstratethe

levelatwhichtheactionsoftheprisonauthoritieswereknownandendorsed.Healsostatesthathe

knewthenamesofthewarderswhosearchedhiscellandbeathim,butaddsthathefelttoo

threatenedtodenouncethem.

2.7On10March1997,theauthor'sfamily,whohadcometoseehim,wasnotallowedtovisithim.The

authorwasalsodeniedaccesstotheSuperintendentforadiscussiononthetermsoffamilyvisits,

whichwerenotallowedtoresumeuntil12June1997.

2.8On20March1997,theSuperintendentissueda"standingorder",reportedlyprohibitingall

inmatestokeepeitherpapersorwritingimplementsintheircells.Itisnotedthat,however,the

authorwasabletocorrespondinwritingwithhiscounselon21Marchand17April1997andon15

August1997withafriend,Ms.KatherineShewell.

2.9Twolettersdated6Januaryand4September1997fromafriendoftheauthortocounsel,

describetheconditionsofdetention,suchasthesizeofthecells,hygienicconditions,thepoordiet

andthelackofdentalcare.Itissubmittedthatvisitorsunder18werenotallowedintotheprison,

andtheauthorcouldnotseehischildren(aged9and6)sincehehadbeenimprisoned;theDeath

Rowcompound-whereinmatescanonlyleavecellsforabout20minutesperday-issmalland

dirty,withfaeceseverywhere.Theauthorcouldtouchthewallsoneithersidewhenstandinginthe

middleofthefloorofhiscellsandhadtopaperthewallstocoverthedirt.Theentirecompound

smellsofsewage.Hygienicandmedicalconditionsarepoor,andsoisthefood.Duetothepoordiet

andthelackofdentalcare,theauthorlostnumerousteeth.

2.10Byletterof2March1998,theCommitteewasinformedbytheauthor'scounsel,without

furtherexplanationofthemotives,thattheauthorhadbeenreleasedfromSt.CatherineDistrict

Prisonon27February1998.

Thecomplaint

3.1Theauthorclaimstobeavictimofaviolationofarticles6(1),7,10(1)and19(2)ofthe



Covenant,becauseofhistreatmentsinceconvictionandduringhisimprisonmentondeathrow,at

thehandsoftheprisonauthorities.

3.2Heclaimsthathesufferedaviolationofarticles7and10(1),becauseoftheviolenttreatment

bytheprisonauthoritiesandthegeneralconditionsofdetentionoftheprison.Evenifitis

concededthathehadpartiallycutoneofthebarsofhiscell,regardlessofthisapparentlyhalf

heartedparticipationintheescapeattempt,therecanbenojustificationfortheeventswhich

followed,thatrepresentabreachofbotharticles7and10(1)oftheCovenant.Theauthoralso

submitsthattheprisonconditionsandthedetentionregimeandregulationstowhichhewas

subjectedarecontrarytoarticles7and10(1).HerefersinthiscontexttotheUnitedNations

"StandardMinimumRulesfortheTreatmentofPrisoners".Hefurtherallegesthatthecontinued

uncertaintyastowhetherornothewouldbeexecuted,causedhimseverementaldistressthatmay

amounttoafurtherviolationofarticles7and10.Inthisconnection,theauthorreportsthat

executionsinJamaicaweresuspendedinFebruary1988,andthatinrecentmonths(2)the

Governmenthadtakenstepstoresumeexecutions.

3.3Theauthorclaimstobeavictimofarticle6(1)oftheCovenant,becauseofthepossible

arbitraryresumptionofexecutionsaftersuchalongperiodoftime.

3.4Theauthorfurtherclaimstobeavictimofaviolationofarticle19(2),asthestandingorder

issuedbytheSuperintendentdeprivinghimofwritingimplementswasinviolationofhisright"to

seek,receiveandimpartinformation….inwriting".

3.5Theauthorconsidersthat-asfarasdomesticremediesregardingabusesduringhis

incarcerationareconcerned–noeffectiveremediesareavailable.Furthermore,heclaimsthat,

evenifitwereconsideredthatsomeremediesareintheoryavailabletohim,theyareunavailablein

practicebecauseofhislackoffundsandtheunavailabilityoflegalaid.Inaddition,theauthor

referstoanAmnestyInternationalreportofDecember1993whichreferstotheroleofthe

ParliamentaryOmbudsmanofJamaica,whoiscompetenttoaddressproblemsofdetaineesin

prisons,butwhichnotesthattheOmbudsmanhasnopowertoenforcehisrecommendationsand

lacksthenecessaryfundstodischargehimselfofhisfunctionsproperly.Accordingly,heconcludes

thatthecomplaintfulfillstherequirementofarticle5(2)(b)oftheOptionalProtocol.

3.6Theauthorsubmitsthathiscomplaintassetoutabovehasnotbeensubmittedtoanyother

procedureofinternationalinvestigationorsettlement.



TheStateparty'ssubmissionontheadmissibilityandmeritsofthecommunication

4.1InspiteofremindersaddressedtotheStatepartyon12October2001and1October2002,the

Statepartyhasmadenosubmissionontheadmissibilityorthemeritsofthecase.

IssuesandproceedingsbeforetheCommittee

Considerationofadmissibility

5.1Beforeconsideringanyclaimcontainedinacommunication,theHumanRightsCommitteemust,

inaccordancewithrule87ofitsruleofprocedure,decidewhetherornotthecommunicationis

admissibleundertheOptionalProtocoltotheCovenant.

5.2TheCommitteehasascertainedthatthesamematterisnotbeingexaminedunderanother

procedureofinternationalinvestigationorsettlementforpurposesofarticle5,paragraph2(a)of

theOptionalProtocol.

5.3Withregardtotheauthor'sallegationsrelatingtotheabuseshesufferedwhileinprisonandto

theprisonconditions,theCommitteehasnotedhiscontentionthatforpracticalpurposesthereare

noeffectiveremediesavailabletohim,andthat,evenifhehadaremedyavailableintheory,it

wouldnotbeavailabletohiminpracticebecauseofhislackoffundsandtheunavailabilityoflegal

aid.TheStatepartyhasnotchallengedtheauthor'sargument.Accordingly,theCommittee

considersthecommunicationtobeadmissibleasmuchasitappearstoraiseissuesunderarticles7,

10(1)and19(2)oftheCovenant.

5.4Astotheauthor'sclaimthatanarbitraryresumptionofexecutionsafteralongperiodofdelay

wouldamounttoaviolationofArticle6(1),theCommitteenotesthatthisclaimhasbecomemoot

aftertheauthor'sreleaseon27February1998.



Considerationofthemerits

6.1TheHumanRightsCommitteehasconsideredthepresentcommunicationinthelightofallthe

informationavailabletoit,asprovidedinarticle5,paragraph1oftheOptionalProtocol.Inthe

lightofthefailureoftheStatepartytoprovidetotheCommitteeanyobservationsonthematter

beforeit,dueweightmustbegiventotheauthor'sallegations,totheextentthattheyhavebeen

substantiated.

6.2Inrelationtotheclaimastotheviolationofarticles7and10(1),theCommitteeobservesthat

theauthorhasgivenadetailedaccountofthetreatmenthewassubjectedtoandthattheState

partyhasnotchallengedhisgrievances.TheCommitteeconsidersthattherepeatedbeatings

inflictedontheauthorbywardersamounttoaviolationofarticle7oftheCovenant(3).

Furthermore,takingintoaccounttheCommittee'searlierviewsinwhichithasfoundtheconditions

ondeathrowinSt.Catherine'sDistrictPrisontoviolatearticle10(1)(4),theCommitteeconsiders

thattheauthor'sconditionsofdetention,takentogetherwiththelackofmedicalanddentalcare

andtheincidentoftheburningofhispersonalbelongings,violatetheauthor'srighttobetreated

withhumanityandrespectforthedignityofhispersonunderarticle10(1)oftheCovenant.

6.3AstotheclaimthatseverementaldistressamountstoafurtherviolationofArticle7causedby

thecontinueduncertaintyofwhetherornottheauthorwouldbeexecuted,theCommitteerecalls

itsconstantjurisprudencethatprolongeddelaysintheexecutionofasentenceofdeathdonotper

seconstituteaviolationofarticles7intheabsenceofother"compellingcircumstances"(5)Inthe

presentcase,theCommitteeisoftheviewthattheauthorhasnotshowntheexistenceofsuch

compellingcircumstances.Accordingly,therehasbeennoviolationofarticle7inthisrespect.

6.4TheCommitteehasnotedtheclaimthattheSuperintendent'sstandingorderallegedly

deprivedtheauthorofwritingimplementsandviolatedhisrightunderarticle19(2).Itobserves,

however,thattheauthorwasabletocommunicatewithcounselwithinonedayoftheissuanceof

thisorder,andthereafterwithcounselandafriend.Inthecircumstances,theCommitteeisnotin

thepositiontoconcludethattheauthor'srightsunderarticle19(2)wereviolated.

7.TheHumanRightsCommittee,actingunderarticle5,paragraph4,oftheOptionalProtocol,isof



theviewthatthefactsbeforeitdiscloseaviolationofarticles7and10(1)oftheCovenant.

8.Inaccordancewitharticle2,paragraph3(a),oftheCovenant,theStatepartyisunderan

obligationtoprovidetheauthorwithaneffectiveremedy,includingcompensation.TheStateparty

isalsounderanobligationtopreventsimilarviolationsinthefuture.

9.OnbecomingapartytotheOptionalProtocol,theStatepartyrecognizedthecompetenceofthe

CommitteetodeterminewhethertherehasbeenaviolationoftheCovenantornot.Thiscasewas

submittedforconsiderationbeforetheStateparty'sdenunciationoftheOptionalProtocolbecame

effectiveon23January1998;inaccordancewitharticle12,paragraph2,oftheOptionalProtocolit

continuestobesubjecttotheapplicationoftheOptionalProtocol.Pursuanttoarticle2ofthe

Covenant,theStatepartyhasundertakentoensuretoallindividualswithinitsterritoryorsubject

toitsjurisdictiontherightsrecognizedintheCovenantandtoprovideaneffectiveand

enforceableremedyincaseaviolationhasbeenestablished.TheCommitteewishestoreceivefrom

theStateparty,within90days,informationaboutthemeasurestakentogiveeffecttothe

Committee'sViews.TheStatepartyisalsorequestedtopublishtheCommittee'sViews.

_____________________________

[AdoptedinEnglish,FrenchandSpanish,theEnglishtextbeingtheoriginalversion.Subsequently

tobeissuedalsoinArabic,ChineseandRussianaspartoftheCommittee'sannualreporttothe

GeneralAssembly.]

*ThefollowingmembersoftheCommitteeparticipatedintheexaminationofthepresent

communication:Mr.AbdelfattahAmor,Mr.NisukeAndo,Mr.PrafullachandraNatwarlalBhagwati,

Ms.ChristineChanet,Mr.FrancoDepasquale,Mr.MauriceGlèlèAhanhanzo,Mr.WalterKälin,Mr.

AhmedTawfikKhalil,Mr.RajsoomerLallah,Mr.RafaelRivasPosada,SirNigelRodley,Mr.Martin

Scheinin,Mr.IvanShearer,Mr.HipólitoSolariYrigoyen,Mr.RomanWieruszewskiandMr.Maxwell

Yalden.

TwoindividualopinionssignedbyCommitteemembersMr.PrafullachandraBhagwatiandMs.

ChristineChanet,respectively,areappendedtothepresentdocument.



APPENDIX

IndividualopinionofCommitteeMember,

Mr.PrafullachandraBhagwati

Iagreewiththeviewsexpressedbythemajorityofmycolleaguesinallrespectsexceptwithregard

toparagraph6.3.Ifindmyselfunabletoagreewiththemajoritythattherearenocompelling

circumstancesinthepresentcasewhichwouldleadtoafindingofviolationofarticle7inthe

contextofprolongeddelayonthedeathrow.Iamoftheviewthatthefactssetoutinparagraphs

2.4,2.5and2.6whicharenotcontroverted,clearlyamountto"compellingcircumstances"

warrantingaconclusionofviolationofarticle7.Butitisnotnecessarytofindaviolationofarticle

7onthiscount,sincetheCommitteehasalreadyfoundviolationofarticle7inparagraph6.2.

[Signed]PrafullachandraNatwarlalBhagwati

[AdoptedinEnglish,FrenchandSpanish,theEnglishtextbeingtheoriginalversion.Subsequently

tobeissuedalsoinArabic,ChineseandRussianaspartoftheCommittee'sannualreporttothe

GeneralAssembly.]

IndividualopinionbyCommitteemember,

Ms.ChristineChanet

WhileIagreewiththeCommittee'sviewsontheviolationsestablished,Idonotsubscribetothe

reasoningsupportedbythemajorityinparagraph5.4.

Frommyviewpoint,theauthor'scomplaintbasedonarticle6,paragraph1,relatingtothearbitrary

resumptionofexecutionsinJamaicaafteralongbreakcannotbesetasideonthegroundsthatthe

author'sreleasemakesitmoot.



Itwouldhavebeenmoreappropriate,inmyview,tocountertheauthor'sreasoningbypointingout

that,sincehewascitingageneralsituationwithoutsufficientreferencetohisownparticularcase,

hecouldnotberegardedasavictimwithinthemeaningofarticle2oftheOptionalProtocol.

[Signed]ChristineChanet

[AdoptedinEnglish,FrenchandSpanish,theFrenchtextbeingtheoriginalversion.Subsequently

tobeissuedalsoinArabic,ChineseandRussianaspartoftheCommittee'sannualreporttothe

GeneralAssembly.]

Notes

1.Theauthorappearstorefertobeingmadetorunthegauntletofagroupofwardersarmedwith

sticks.

2.Secretariatnote:atthetimeofsubmissionofthecomplaint(January1998).

3.SeeforexampleMcTaggartv.Jamaica,N°749/1997,para.8.7,inwhichtheauthorwasbeatenand

hadhispersonalbelongingsburnt.

4.SeeparticularlyMcTaggartv.Jamaica,CommunicationN°749/1997.

5.Seee.g.Johnsonv.Jamaica,N°588/1994,para.8.5;Francisv.Jamaica,N°606/1994,para.9.1.


