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ANNEX*

VIEWS OF THE HUMAN RIGHTS COMMITTEE UNDER ARTICLE 5, PARAGRAPH 4, OF THE OPTIONAL
PROTOCOL TO THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHIS

- Sixty- fif th session-

concerning

Cormmumication N€p 668/ 1995

Submitted by: Erral Smith and Oval Stewart (represented by Vs. Natalia Schif f rin of Interights)

Alleged victin The aut hor

State party: Jamaica

The Human Right s Comit t ee, established under article 28 of the International Covenant on Civil



and Palitical Rights,

Meeting on 8 April 1999

Having concluded its consideration of commumication No.668/ 1995 submitted to the Human Rights
Committee by Messrs. Errol Smith and Oval Stewart under the Optional Protocol to the
International Covenant on Civil and Palitical Rights,

Having taken into account all written inf ormation made available toit by the author of the
commumication, and the State party,

Adopts the f ollowing:

Views under article 5, paragraph 4, of the Optional Protocol

1. The authors of the commumication are Errol Smith and Oval Stewart, two J amaican citizens
currently detained at South Rehabilitation Centre, Kingston, Jamaica. They claimto be victins of
violations by Jarmaica of article 14, paragraphs 1, 3(c), 3(d), 3(e) and 5, of the International
Covenant on Civil and Political Rights. In addition, Oval Stewart clains tobe a victimof violations of
articles 7 and 10, paragraph 1. They are represent ed by Natalia Schif f rin of Interights.

The facts as submitted by the authors

2.1 The authors were convicted f or murder and sentenced to death on 8 Novermber 1982 by the
Horre Circuit Court of Jarmaica. The authors' appeals were dismissed by the Jarmaican Court of
Criminal Appeal on 14 Decermber 1984. On 17 July 1986, the Judicial Committee of the Privy Council
dismissed their appeals. The authors have not sought a constit utional motion to the Jamaican
Suprene Court because they were denied legal aid f or such motions. On 15 Febrary 1991, Oval
Stewart's death sentence was commut ed tolif e imprisonment . Following the enactment of

Of f ences Against the Person (Amendment) Act 1992, Errol Smith's death sent ence was also
comut ed.



2.2 The case f or the prosecution was that on 30 June 1980 in the evening, two men, Owen Bailey and
Rohan Francis, were rmoving a bed. A group of men were present nearby, including the two aut hors,
and started tofire shots at Bailey and Francis, who immediat ely fled. Owen Bailey ran back int o his
house, where his f ather was, and where he was shot shortly af ter, while Francis hid at the back of
the house. It is stated that Rohan Francis made a staterrent to the police on the night of the
murder, but that the statement was subsequently lost and a second statement was only taken
three months later. In this staterment, Francis allegedly gave about six names, including those of
Smith and Stewart.

2.3 At the trial, Rohan Francis identif ied the authors as members of the group which had
approached himon the day of Owen Bailey's murder. Rohan Francis testified that Errol Smith had
a gunand that he had heard himsay that Owen Bailey had to be killed. Mr Herrman Bailey, the
deceased's father, testified that he could not see the man with the gun who shot his son because he
was standing behind a door, and could theref ore not identif y the aut hors.

The complaint

3.1 The authors claimthat they are victins of a violation of article 14, paragraphs 1 and 3(e), of
the Covenant on two grounds. Firstly, the authors state that the testimony of the prosecution's
main witness, Rohan Francis, was inaudible and incormprehensible, and thus imply that the conviction
was wrongf ul.

3.2 Secondly, the authars state that the prosecution f ailed to produce the first statement given by
the prosecution's main witness, thereby prejudicing the authors' ability to impeach his testimony. It
is stated that Mr Francis testified that inhis first statement given onthe night of Owen Bailey's
death, he did not give the police the names of who killed Owen Bailey, and that he thereaf ter did
not identif y the authors until three months later. The authors argue that the first statement was
essential, as it would have thrown serious doubts on Mr Francis' trial identif ication of, inter alia, Mr.
Smith as the man carrying the gun. Furthermore, counsel argues that without knowing what Mr.
Francis said to the police when event s were freshest in his memory, it is impossible to say what
other opportunities f or cross- examination the authors were deprived of .

3.3 The authors claimto be victirs of a violation of article 14, paragraph 3(d), on the ground of



inadequate legal assistance. It is submitted that the authors' legal aid lawyers f ailed to subject

the prosecution’'s case to meaningf ul adversial testing as they failed both to call any witnesses and
tomove for a mistrial or otherwise object tothe inaudibility of the prosecution's main wit ness,
Rohan Francis. In this regard, Mr. Stewart also clains tobe a victimof a violation of article 14,
paragraph 3(b), as he was not af f orded adequate opport unity to prepare his def ence together with
his legal aid lawyer. It is submitted that their first meeting was onthe day of the preliminary
hearing, and that the lawyer subsequently only visited himonce bef ore the trial.

3.4 Mr. Smith clains tobe a victimof article 14, paragraphs 3(d) and 5, as his lawyer f ailed to argue
his case bef ore the Court of Appeal. It is submitted that the lawyer failed to showup in court
personally and that he merely asked the co- def endant's lawyer to convey to the court that he had
"considered the notes of evidence and the summing upinsofar as it af f ected Smith, and that
having done so he f ound not hing on which he could properly base an application f or leave to appeal".
Ref erence is made to the jurisprudence of the Committee.

3.5 The authors also claimthat they are victins of a violation of article 14, paragraphs 3(c) and 5,
onthe ground that, although they appealed to the Court of Appeal immediately af ter their
conviction and sent ence in Novernber 1982, the Court of Appeal did not deliver its judgement inthe
matter for two f ull years, until December 1984. It is submitted that this delay was entirely
attributable tothe State party.

3.6 Mr. Stewart claims that he was subjected to inhuman and degrading conditions on death rowat
St Catherine's District Prison in violation of articles 7 and 10, paragraph 1, of the Covenant. It is
submitted that the sanitary conditions are dreadf ul, that the nutritional quality and quantity of
the food is grossly inadequate and that the author was denied access to nor+ legal correspondence.
It is further stated that the author was subjected to inadequat e medical care, causing himto lose
the sight in one of his eyes. The author has not sought a remedy through the Ombudsman because
he does not believe that such a complaint would have any ef f ect.

The State party's subrmission and counsel's comment s thereon

4.1 Inits submission of 15 January 1996, the State party, "in order to expedite the examination of
the commumication”, of f ers its comments also on the rrerits.



4.2 Withregard tothe alleged violations of article 14 onthe ground of the alleged inaudibility of
the main prosecution's witness and on the ground that the prosecution misplaced the first police
statement of this witness, the State party submits that these matters relate tofacts and
evidence and that they theref ore f all outside the scope of issues tobe dealt with by the
Conmittee.

4.3 Wthregard tothe alleged violation of article 14, paragraph 3(d), onthe ground of inadequate
legal assistance f or both authars bef ore the Home Circuit Court and f or Mr. Smith also bef ore the
Court of Appeal, the State party notes that these complaints concern the manner in which the legal
aid lawyers chose to conduct their case, and submits that this is not a matter f or which the State
party can be held responsible. It is argued that the State party's obligation under the Covenant is
toappoint competent legal aid counsel, but that the manner in which they conduct their case
thereafter cannot be attributed tothe State party.

44 Wthregard tothe alleged violation of article 14, paragraphs 3(c) and 5, onthe ground of delay
between the conviction of the authors and the dismissal of their appeal, the State party states
that it does not regard the period of two years which lapsed as undue delay, and submits that there
has beenno breach of the Covenant.

4.5 As toMr. Stewart's claimthat article 10, paragraph 1, was breached because he was denied
medical attention and thereby lost vision in one eye, the State party states that this allegation will
be investigated, and that the results of the investigation will be sent to the Committee as soon as
they are ready.

5.1 In her submission of 1 March 1996, counsel states that the authors agree toa joint examination
of the admissibility and the merits of the commumication.

5.2 Wthregard tothe authors' claimof a violation of article 14, paragraphs 1 and 3(e), because the
prosecution’s main wit ness was inaudible, counsel notes the State party's assertion that this relates
tothe facts of the criminal case and that the claimtheref ore should not be dealt with by the
Conmmittee. Counsel argues that these allegations in the present case gotothe very basis of the
right toa fair trial and should be properly considered by the Cormmittee. Counsel notes that the
State party does not dispute that a vast amount of the testimony of the witness could not be
understood by the jury, and submits that the facts amount to a violation of the f air trial
guarantees of article 14.



5.3 Inrelation to the missing statement fromthe main prosecution wit ness, counsel reiterates that
the witness failed to name the authors as those responsible f or the murder in the statement, even
though it was given on the same night. It is submitted that, in the viewof the influence this missing
staterment could have had onthe court proceedings, the failure to produce it constitutes a violation
of article 14, paragraph 3(e). Ref erence is made to the jurisprudence of the Committee
Conmmumication Nos. 464/ 1991 & 482/ 1991, Garfield Peart and AndrewPeart v. Jarmaica, Views
adopted on 19 July 1995..

5.4 Counsel notes the State party's response to the alleged violations of article 14, paragraph 3(b)
and (d), where it held that the manner in which legal aid counsel conduct their cases cannot be
attributed tothe State party. Counsel submits that this assertion is wrong inlawand argues that
while it is well settled that the Committee will not second- guess the prof essional judgement of
assigned counsel, the Committee has made it clear that the State party can and will be held liable
for the inef f ective conduct of counsel. With regard to the present case, counsel submits that the
commplete lack of preparation and strategy and the total apathy on counsel's part in calling
witnesses as well as in making objections creates a presurnmption of inequality of arms. Ref erence is
made to the jurisprudence Cormmunication No. 338/ 1988, Leroy Simmonds v. Jamaica, Views adopted
on 23 Oct ober 1992; Commumication No. 353/ 1988, Lloyd Grant v. Jamaica, Views adopted on 31
March 1994; Commumication No. 596/ 1994, Dennie Chaplin v. Jamaica, Views adopted on 2 Novermber
1995. of the Comittee.

5.5 Specifically to Mr. Smith's claimunder these provisions, counsel reiterates that his lawyer
failed to argue his case bef ore the Court of Appeal, and submits that this decision taken by counsel
brings this case inline with a nurmber of cases Cormmumnication No. 250/ 1987, Carlton Reid v. Jamaica,
Views adopted on 20 July 1990; Commumnication No. 253/ 1987, Paul Kelly v. Jamaica, Views adopted
on 8 April 1991; Cormmumnication No. 353/ 1988, Lloyd Grant v. Jarmaica, Views adopted on 31 March
1994; Commumication No. 356/ 1989, Trevor Collins v. Jarmaica, Views adopted on 25 March 1993.
where the Committee has held abandoned appeals to be violations of article 14, paragraph 3(d).

5.6 Withregard to Mr. Stewart's claimunder article 14, paragraph 3(b), that he only met with his
lawyer once for a f ewminut es prior to the trial, counsel reiterates that this amounts to a violation
of this provision. Ref erence is made to the jurisprudence of the Committee Commmication No.

282/ 1988, Leaf ord Smith v. Jamaica, Views adopted on 31 March 1992; Commumication No. 283/ 1988,
Aston Little v. Jarmaica, Views adopted on 1 Novernber 1991; Comrmumication No.355/ 1989, George W
Reid v. Jamaica, Views adopted on 8 July 1994..



Issues and proceedings bef ore the Comittee:

6.1 Bef are considering any claims contained in a cormmunication, the Human Right s Committee nust,
inaccordance with article 87 of its rules of procedure, decide whether or not it is admissible under
the Optional Protocol tothe Covenant.

6.2 The Committee notes that the State party inits submission, in order to expedite the
examination, has addressed the merits of the commumication This enables the Committee to
consider both the admissibility and merits of the case at this stage, pursuant torule 94, paragraph
1, of the rules of procedure. However, pursuant torule 94, paragraph 2, of the rules of procedure,
the Committee shall not decide onthe merits of a communication without having considered the
applicability of any of the grounds of admissibility referred tointhe Optional Protocal.

6.3 Wthregard tothe alleged violation of article 14 onthe ground of deficiencies inthe testimony
of the main prosecution witness, the Committee reiterates that while article 14 guarantees the
right toa fair trial, it is generally f or the domestic courts toreviewthe facts and evidence ina
particular case, as in this case was done both by the trial court and the Court of Appeal. The
Conmmit tee can, when considering alleged breaches of article 14 in this regard, solely examine
whether the conviction was arbitrary or amounted to a denial of justice. However, the rmat erial

bef are the Committee and the author's allegations donot showthat the courts' evaluation of the
evidence suf f ered f romany such def ects. Accordingly, this part of the commumication is
inadmissible as the author has failed to f orward a claimwithin the meaning of article 2 of the
Optional Protocol.

6.4 The Committee declares the remaining claimms admissible, and proceeds with the examination of
the merits of all admissible clairrs, inthe light of the inf ormation made available toit by the
parties, as required by article 5, paragraph 1, of the Optional Protocol.

7.1 Inregard to the alleged violation of article 14, paragraph 3(b), it transpires that the witness
Rohan Francis conceded in his evidence that in his original police statement he had not named the
alleged murderers of Mr. Bailey and that he was examined by the judge on this point. Inthe
surmming up to the jury, the judge made mention of this paint too. Inthese circurrst ances, the
Committee cannot find that the failure toproduce to the def ence Francis' original palice



statement, which was apparently mislaid and was not part of the prosecution's case, constituted a
violation of article 14, paragraph 3(b).

7.2 The authors claimto be victirs of a violation of article 14, paragraph 3(d), onthe ground that
their legal assistance bef ore the Home Circuit Court was inadequate. The author Stewart also
alleges a violation of article 14, paragraph 3(b), as he was not af f orded suf ficient time with his
legal aid lawyer to prepare for his trial. With regard to the quality of defence, it is submitted that
the legal aid lawyers f ailed to challenge the prosecution's case in an appropriat e manner as they
failed both to call any witnesses and to move f or a mistrial or otherwise object to the inaudibility of
the prosecution's main witness. In this context, the Cormmittee reiterates its jurisprudence that
where a capital sentence may be pronounced on the accused, it is axiomatic that suf ficient time be
granted tothe accused and their counsel to prepare the def ence, but that the State party cannot
be held accountable f or lack of preparation or alleged errors made by def ence lawyers unless it has
denied the author and his counsel tirre to prepare the def ence or it should have been rmanif est to
the court that the lawyers' conduct was incormpatible with the interests of justice. The Committee
notes that neither of the authors nor their counsel requested an adjournment and finds that there
is nothing in the file which suggests that it should have been manif est tothe court that the
lawyers' conduct was incompatible with the interests of justice. Inthe circurrstances, the
Conmmittee finds that the facts bef ore it donot showa violation of article 14 on these grounds.

7.3 Mr. Smith has also claimed tobe a victimof article 14, paragraphs 3(d) and 5, on the ground
that his lawyer failed to argue his case bef are the Court of Appeal, and instead asked the co-

def endant's lawyer to convey to the court that he had f ound nothing on which he could base an
application f or leave to appeal. On the basis of this message, the Court of Appeal ref used Mr.
Smith's application without further consideration. The State party does not dispute these facts,
but contends that it is not responsible f or counsel's conduct of the case. The Committee recalls its
jurisprudence See, inter alia, the Committee's Views in Commumications No. 537/ 1993, Paul Ant hony
Nelly v. Jamaica, adopted on 17 July 1996, para. 9.5; 734/ 1997, Anthony McLeod v. ] amaica, adopted
on 31 March 1998, para. 6.3; 750/ 1997, Silbert Daley v. Jarmaica, adopted on 31 July 1998, para 7.5.
that the right torepresentation under article 14, paragraph 3(d), entails that the court should
ensure that the conduct of a case by a lawyer is not incormpatible with the interests of justice.
Vhile it is not for the Committee to question counsel's prof essional judgment, the Committee
considers that in a capital case, when counsel f or the accused concedes that there is no merit inthe
appeal, the court should ascertain whether counsel has inf ormed the accused. If not, the Court
st ensure that the accused is so inf ormed and given an opport unity to engage other counsel. In
the present case, it does not appear that the Court of Appeal ascertained that the author was duly
inf ormed, and the Committee concludes that there has been a violation of article 14, paragraphs
3(d) and 5, on this ground.



7.4 The authors have claimed that the period of 25 months which lapsed f romtheir conviction to the
dismissal of their appeal inthe Court of Appeal constitutes a violation of article 14, paragraphs 3(c)
and 5. The Committee reiterates that all guarantees under article 14 of the Covenant should be
strictly observed in any criminal procedure, particularly in capital cases, and notes that the State
party has merely argued that such a period does not amount to a violation of the Covenant, wit hout
of f ering any explanation f or the delay. Inthe absence of any circumst ances justif ying the delay,
the Committee finds that there has been a violation of article 14, paragraph 3(c), in conjunction
with paragraph 5.

7.5 As to Mr. Stewart's claimof a violation of articles 7 and 10, paragraph 1, on the ground of the
conditions of detention, including lack of medical treatment, at St. Catherine's District Prison, the
Conmmittee notes that Mr. Stewart has made specif ic allegations. He states that the sanitary
conditions of the prison are dreadf ul, that the quality and quantity of the food is grossly
madequate and that he has been denied access tonon- legal mail. Furthermore, he states that he
has been subjected to inadequat e medical at tention, which has caused the loss of his sight in one
eye. The State party has not ref uted these specific allegations, and has not, in spite of its explicit
promise and the principle in article 4, paragraph 2, of the Optional Protocal, f orwarded results of
the investigation announced in 1996 into the author's allegations that he was denied medical
attention. The Committee finds that these circumstances disclose a violation of articles 7 and 10,
paragraph 1, of the Covenant.

8. The Human Right s Committee, acting under article 5, paragraph 4, of the Optional Protocol tothe
International Covenant on Civil and Palitical Rights, is of the viewthat the facts bef ore it disclose
violations of article 14, paragraphs 3(c), 3(d) and 5, of the International Covenant on Civil and
Palitical Rights inthe case of Mr. Smith, and articles 7, 10, paragraph 1, and 14, paragraph 3(c), in
conjunction with paragraph 5, of the International Covenant on Civil and Palitical Rights in the case
of Mr. Stewart.

9. Inaccordance with article 2, paragraph 3(a), of the Covenant, the State party is under an
obligation to provide Mr. Smith and Mr. Stewart with ef f ective remedies, including compensation
for both of themand the release of Mr. Smith.

10. On becoming a State party to the Optional Protocol, Jamaica recognized the competence of the
Conmmittee to determine whether there has been a violation of the Covenant or not. This case was
submitted f or consideration bef ore Jamaica's denunciation of the Optional Protocol becarre



ef fective on 23 January 1998; in accordance with article 12(2) of the Optional Protocol the
commumication is subject to the continued application of the Optional Protocol. Pursuant to article 2
of the Covenant, the State party has undertaken to ensure to all individuals within its territory and
subject toits jurisdiction the rights recognized in the Covenant and to provide an ef f ective and

enf orceable remedy in case a violation has been established. The Comit tee wishes to receive from
the State Party, within ninety days, inf ormation about the measures takento give effect tothe
Committee's Views. The State party is also requested to publish the Committee's Views.



